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A federal court has ruled again that a job element examination does not satisfy Title VII
requirements for test validity. In Green v. Washington State Patrol and Department of Personnel
and State of Washington (USDC, ED WA, 1997), the court found that a 1990 written test for
Commercial Vehicle Enforcement Officer 1 (CVEO-1) was discriminatory. The test had an
adverse impact against blacks (during 1988-1991, the black passing rate was only 17% of the
white passing rate, with statistical significance), and the State was unable to show that the test
was a valid predictor of job performance under the Uniform Guidelines on Employee Selection
Procedures (EEOC, et al., 1978). The case was similar to U.S. v. State of New York (USDC, ND
NY, 1979; 473 FSupp 1103) in which the court ruled against a job element exam for State
Trooper.

CVEO-1 is an entry-level job whose duties are to inspect and weigh commercial trucks and
busses traveling on public highways, and to enforce various laws and regulations related to
these vehicles (e.g., size, weight, equipment safety, hazardous materials, licenses, permits).
The CVEO-1 test administered in 1990 was developed in 1978-79 and revised in 1987 by two
Personnel Assistants in the Washington State Patrol, under the technical supervision of Dr.
Charles Schultz, Manager of Test Development in the Washington State Personnel Department.
The test developers followed the general procedures described by Primoff (1975) in How to
prepare and conduct job element examinations. Under this method, subject matter experts
(SMEs) identify knowledges, skills, and abilities (KSAs or "job elements") directly without linking
them to observable job duties or behavior. The SMEs identified 202 specific KSAs for CVEO-1
under four major headings:

Ability to work independently without immediate supervision.
Willingness to accept responsibility or be held accountable.
Good judgement.

Ability to get along and be cooperative with others.
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The test developers then wrote detailed situational questions in a multiple-choice format to
measure the 202 KSAs. The 3-hour CVEO-1 exam originally had 72 items but was later reduced
to 65 items in 1987. After the lawsuit was filed in 1991, the defendants conducted another
content validation study, but the court gave that study little weight.

The court ruled that the State had conducted no acceptable validation study. The court was
particularly critical of the test items because they: (1) did not approximate job tasks or job-
related KSAs, (2) attempted to measure abstract psychological constructs, (3) did not measure
the intended KSAs, (4) had no clear or correct answer, and/or (5) measured KSAs learned on
the job.

I/O psychologists who served as expert witnesses included Dr. Donald Schwartz and Dr. Jay
Thomas, for the plaintiff, and Dr. James Sharf and Dr. Oscar Spurlin, for the defendants.



UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF WASHI NGTON

JEROVE K. GREEN,
Plaintiff, NO  CS-94-195-JLQ
VS. MEMORANDUM OPI NI ON AND FI NDI NGS5
OF FACT AND CONCLUSI ONS OF LAW
WASHI NGTON STATE PATROL and
DEPARTMENT OF PERSONNEL and

STATE OF WASH NGTON,

Def endant s

N N N e N N N S N

This matter came regularly on for trial by the court on June 17-19, 1996. The
Plaintiff Jeronme Green appeared personally and with his attorneys Meriwether
D.(Mke) WIlianms and Stephen L. Farnell. The Defendants were represented by
Assi stant Attorneys CGeneral Thomas G Hol conb, Jr. and Spencer W Daniels.
Evi dence was introduced and the court heard the argument of counsel. This
pinion is intended to be a Judgnent as a matter of law on partial findings
pursuant to Fed. R Gv. P. 52(c). Being fully advised in the prem ses, the
court makes the foll ow ng:

FI NDI NGS OF FACT
Plaintiff Jerone K. Geen brought the above-entitled action against the
Washi ngton State Patrol, Departnent of Personnel, and the State of Washi ngton
al | egi ng race-based discrimnation pursuant to Title VII of the Gvil R ghts
Act of 1964, as anended, 42 U S.C. § 2000(e), et seq. It is plaintiff's
contention that a 3-hour witten multiple choice test adm ni stered as an
enpl oyment sel ection instrument for Conmercial Vehicle Enforcenent Officer |
(CVEQL) by the Washi ngton Departnment of Personnel for the Washington State
Patrol unlawfully discrimnated agai nst African Americans andl therefore
di scrim nated agai nst M. G een because he is an African Arerican. M. Geen
took and failed the witten nultiple choice test on at |east three separate

occasi ons.

Conmrerci al Vehicle Enforcenent Officer 1 is a Washington State service
classification used by the Washington State Patrol. CVEOL is an entry-I|evel
position including the foll ow ng duties:

Enforces laws and regul ati ons pertaining to weight, size, equipnent
safety, the transporting of hazardous materials, and |icensing permt
requi rements of commercial vehicles, school and private carrier buses



and their operators by weighing and/or inspecting vehicles traveling on
publ i c hi ghways.

CVEQOLs wei gh, neasure, and inspect commercial vehicles and inspect drivers'
docunents and licenses to ensure conpliance with State and Federal |aws and
rules. They work at |ocations throughout the State. Sonme are stationed at
per manent wei gh stations al ong major hi ghways and at ports of entry where
supervisors are present. Ohers work al one on secondary hi ghways usi ng
portabl e scales. The Washington State Patrol presently enpl oys approxi mately
128 CVEQLs.

In order to apply for a CVEAQ positions at the tinme in question, an applicant
was required to nmeet mnimumrequirenents including having a valid driver's
license and 2 years of experience driving, maintaining, or inspecting notor
vehicles of 10,000 GV.W or over, or 2 years experience as a di spatcher
conmuni cations officer, or vehicle identification nunber inspector in a law
enf orcenent agency, or 1 year of experience as a | aw enforcement officer
Certification of conpletion of a vocational training programin heavy

equi pnrent mai ntenance or repair, or one year of college-level course work in
pol i ce science, business adm nistration, public admnistration, or equival ent

substituted for the above-required experience

In addition to these requirenents, an applicant was required to pass both a
witten test, and if successful, an additional oral test. Applicants who
passed both the witten and oral test were listed on a civil service register
in order based on their combined witten and oral scores. Successfu
applicants were selected fromthe top 1/3 test scorers, and were then
required to pass a background investigation, including a polygraph

exam nation. After an applicant is hired, a CVEOL undergoes a training
program of approxi mately 8 weeks and further on-the-job training

The Plaintiff, Jerone Geen, is a 34 year old African Anerican, with a
somewhat unstabl e enpl oyment history. 1In 1989, M. Geen applied for an
entry level CVEO 1 Position, as described in a State Departnent of Personne
Recruitment Bulletin. It is not disputed that M. Geen net the mninum pre-
test requirenents. He took the CVEO 1 selection witten exam nation on at

| east three occasions between January 11, 1990 and Novenber 27, 1990. On
each occasion, M. Geen scored well below the cut-off point, in the bottom
1/3 of applicants, and, therefore, never progressed any further in the

sel ection process.



The version of the CVEO 1 witten test that M. Geen took in 1990 was based
on a test first developed by D.J. Patin, a Personnel Assistant for the

Washi ngton State Patrol Departnent of Personnel in 1978-79. The job analysis
performed at the time consisted of Prinoff style job' elenent analysis. The
job elements were identified by "Subject Matter Specialiststs”, fromtwo

wei gh stations in Washington State, who identified a Iist of know edge,
skills and abilities (KSAs). Test questions were then witten in an attenpt
to nmeasure these KSAs. The resulting exam nation was a 72-question nultiple
choi ce test.

In 1987, the CVEOL Test was reviewed by another Departnment of Personnel
Personnel Assistant, Leta Daniel son. The nunber of questions was reduced
from72 to 65, and m nor changes were nmade to the wordi ng of some test
guesti ons. Nei ther Ms. Patin nor Ms. Daniel son had any prior experience or
training in test devel opment. According to the. Washington State Patrol
records, no African Anmerican passed the CVEO 1 witten exam nation in 1990,
and only one African American passed the examin 1991. On January 28, 1991,
M. Geen filed a conplaint with the EEQCC, alleging racial discrimnation in
the sel ection procedures for the CVEO 1 position. The State Departnment of
Per sonnel and Washington State Patrol attenpted to validate the test again
usi ng Subject Matter Specialists fromseveral Washington State weigh
stations, determned that the CVEOL witten test was “content valid", and
submitted a report to the EECC. EEOC subsequently issued a determn nation
that the witten CVEO 1 test caused a disparate inpact on the basis of race
and was not job related and consistent with business necessity. Attenpts to
resolve the matter through nediation were unsuccessful, and the matter was
referred to the U ~. Justice Departrment. On March 31, 1994, the Justice
Department advised the State that it was not taking any further action on the
matter and was issuing M. Geen a right to sue letter. M. Geen then
timely filed this action.

The chall enged test is no | onger being used, and vacancies in the CVEO I
positions are currently filled by Washington State Patrol troopers

DI SCUSSI ON
Title VI1 of the CGvil R ghts Act of 1964, codified at 42 U S.C. § 2000e-2
general ly makes it unlawful for any enployer to discrimnate against an
enpl oyee or applicant on the basis of race. The Act permts an enployer to
act upon the results of any professionally devel oped ability test, provided



the test is not designed, intended or used to discrimnate because of race.
42 U. S.C. § 2000e-2(h). Title VIl is "a renedial statute to be liberally
construed in favor of the victins of discrimnation." WMthroomyv. Hook, 563
F.2d 1369, 1375 (9th Gr. 1977), cert. denied, 436 U S. 904 (1978). As the
Suprene Court has noted:

The broad, overriding interest, shared by enployer, enployee, and
consuner, is efficient and trustworthy workmanshi p assured
through fair and racially neutral enploynent and personne
decisions. In the inplenentation of such decisions, it is
abundantly clear that Tile VII| tolerates no racia

di scrimnation, subtle or otherw se.

McDonnel Douglas Corp. v Geen, 411 U S. 792, 801 (1973).

A "three-step inquiry of Title VII actions is well- established, particularly
in cases such as this where preenpl oynment screening devices are used.”
Contreras v. Gty of Los Angeles, 656 F.2d 1267, 1270 (9th Cr. 1981)(En
Banc), cert. denied, 455 U. S. 1021 (1982). At the outset, a plaintiff bears
t he burden of establishing a prima facie case that the enpl oyer's screening

devi ce selects enployees in a significantly discrimnatory pattern. |If the
plaintiff succeeds in establishing such a prinma facie case, the burden of
production shifts to the enployer to prove that the screening device is job
related, i.e., that it actually neasures skills, know edge, or ability

requi red for successful performance of the job sought by the applicant.
Failure in this proof results in a judgnent for the plaintiff. If the

enpl oyer succeeds in showi ng that the screening device does in fact neasure
job-rel ated characteristics, the screening device does not violate Title VI
unl ess the plaintiff then proves that the enployer has avail able an

al ternative nondi scrimnatory screening device that would effectively neasure
the capability of the job applicants. 1d. at 1271-72

The Suprenme Court enunci ated how the burdens of proof are to be set forth in
a di sparate inpact case such as the present one in Wards Cove Packing Co. v.
Atonio, 490 U S. 642 (1989). First, the plaintiff nust show that facially

neutral enploynent practice has a significant adverse inmpact on a protected

group. 1d. Then, the burden of producing evidence of a business
justification for his enploynment practice shifts to the enpl oyer. However,
the burden of persuasion remains with the disparate-inpact Plaintiff. 1d.



DI SPARATE | MPACT
A plaintiff establishes a prinma facie case of enploynent discrimnation using

a disparate inpact theory when he shows that a business practice, neutral on
its face, had a substantial adverse inpact on sone group protected by Title
VIl. Gay v. Waiters' and Dairy Lunchemen's Union, 694 F.2d 531, 537 (9'" Q.
1982). M. Geen, as an African American, is clearly protected by Title VII.

Proof of a disparate inmpact is usually acconplished by statistical evidence
showi ng "that an enpl oyment practice selects nmenbers of a protected class in
a proportion smaller than their percentage in the pool of actual applicants.”
Moore v. Hughes Helicopters, Inc., 708 F.2d 475, 482 (9'" Cr. 1983).

The court finds that Plaintiff has established a prima facie case of

di sparate i npact by showing that the CVEQ test had a substantial adverse

i mpact on African-Americans. No rigid mathematical formula has been
established to the exclusion of any others to nmeasure di sparate inpact,
Watson v. Ft. Wirth Bank and Trust, 487 U S. 977, 996 (1988). However, the
EEQC has devel oped and codified Uniform Quidelines on Enpl oyee Sel ecti on

Procedures, one of which provides in pertinent part:

A selection rate for any race, sex, or ethnic group which is |ess
than four-fifths (or 80% of the rate for the group with the

hi ghest rate will be generally regarded by the federa

enf orcenent agenci es as evidence of adverse imnpact.

It is undisputed that during the period of 1988-1991, Caucasian applicants
passed the CVEQ witten examat a rate of 30% while during the same period,
5% of African-Americans applicants passed the test, substantially | ower than
80% of the Caucasi ans who passed. The 80%rule is not dispositive, but it is
an instructive measure of disparate inpact. Bouman v. Bl ock, 940 F.2d 1211
1224 (9th Cir. 1991), cert. denied, 502 U S. 1005. The appropriate inquiry is
whet her the statistical disparity is substantial or significant in a given

case. 1d. at 1224. The trier of fact nust consider the statistics in |ight
of all the evidence. 1d.

Def endants contend that the nunber of African-Americans applying for a CvVEQ
position was too small to yield statistically significant results. The
Plaintiff bears the burden of denonstrating that the disparate inpact results
froma statistically probable result, as opposed to chance. See, Contreras v.
Cty of Los Angel es, supra, 656 F.2d 1267. The court finds that M. Geen
has denonstrated that the differences in the perfornmances of African

Ameri cans and Caucasians on the CVEQ witten test are statistically



significant.

Plaintiff's experts showed by several generally accepted techniques that the
adverse inmpact of the exam nations and the bottom|ine adverse inpact were
statistically significant. For exanple, Plaintiff's expert, Dr. Donald
Schwartz, an industrial psychologist, testified that there was | ess than a 5%
or one time in twenty likelihood that the difference in the pass rates of
Caucasi ans and African Americans woul d occur by chance. The statistica

anal ysis of Dr. Jay Thomas, industrial psychol ogist and statistician found
that the disparate inmpact fromthe test scores for the period 1988-1991 had a
probability of only 9 in 1.7 1,000 of occurring by chance. Even the

i ndustrial psychol ogist, Dr. QOscar Lee Spurlin, who testified for the

Def endant, determ ned that the challenged test had a high disparate inpact

on African Anericans.

Additionally, the court finds that substantial weight should be given to the
EEQC determ nation that the difference in the CVEQ test pass rates
establ i shed a di sparate inpact on African Americans. "An EEOC determ nation
prepared by professional investigators on behalf of an inpartial agency, has
been held to be highly probative evaluation of an individual's discrimnation
conplaint.” Plumrer v. Wstern Intern. Hotels Co., 656 F.2d 502, 504-505
(9th Gr. 1981).

For the forgoing reasons, the court finds that Plaintiff Jerome G een has net
hi s burden of show ng disparate inpact. Because the challenged test did cause
a disparate inpact on African American applicants, the question becones

whet her the Defendants have produced sufficient evidence to establish that
the test was sufficiently job related to withstand Plaintiff's chall enge.

The court finds that the State Defendants have not nmet this burden of
production as foll ows.

JOB RELATEDNESS
In order to satisfy this requirenent, tests such as the one used by the State
here to hire CVEOLs nust be "validated in terns of job performance.™
Washi ngton v. Davis, 426 U S. 229 (1976).

The Ninth Grcuit has held that "discrimnatory tests are inperm ssible
unl ess shown, by professionally accepted nmethods, to be predictive of or
significantly correlated with inportant elenents of work behavior that



conprise or are relevant to the job or jobs for which candi dates are being
evaluated. Contreras v. Cty of Los Angeles, supra, 656 F.2d at 1279.
(citing Al bermarle v. Mody, 422 U.S. 405, 425 (1975). Title VII requires no
singl e nethod of exam nation validation, but only that the method chosen

be professionally acceptable. See Al bemarle 422 U.S. at 431. To this end,
the EECC has i ssued gui delines defining m ni num standards for professionally
acceptabl e validation studies. See 29 C F.R 8§ 1607.14 (1979). These
standards are not mandatory, but are "entitled to great deference.” Giggs
v. Duke Power Co., 401 U.S. 424, 434 (1971).

Pr of essi onal standards devel oped by the American Psychol ogi cal Association in
its Standards for Educational and Psychol ogi cal Tests and Manual s (1966)
accept three basic nmethods of validation: "enpirical”™ or "criterion”
validity (denonstrated by identifying criteria that indicate successful job
performance and then correlating test scores and the criteria so identified);
"construct” validity (denmonstrated by exam nations structured to neasure the
degree to which job applicants have identifiable characteristics that have
been determned to be inportant in successful job performance); and "content™
validity (denonstrated by tests whose content closely approxi mates tasks to
be perfornmed on the job by the applicant). These standards have been relied
upon by the EECC in fashioning its Cuidelines on Enpl oyee Sel ection
Procedur es.

It is generally recognized that the best method of establishing job

rel atedness is to establish that the test had predictive validity, by
showing “criteria validity". This is done by identifying criteria which

i ndi cate successful job performance. Test scores are then matched with job
performance ratings for the selected criteria. This establishes
realistically whether the applicant who received high scores was actually
performng as predicted. No such validation studi es have been conducted here

ei ther before the exams were given or after

Here, the State utilized a nultiple-choice exam nation with situationa
guestions, and attenpted to establish the validity of the examnation

t hrough the process known under the Uniform Quidelines as “content validity",
by way of a nethodol ogy known as the Prinoff job el ement exam ning approach
Content validity is established if the content of the test closely duplicates
the actual duties to be performed by the applicant, such as a typing test

given to applicants applying for a typist position



Plaintiff contends that the CVEQ test was an attenpt to neasure traits,
ment al processes, as well as know edge and skills to be | earned on the job,
requiring validation by “construct validity". However, the court need not
address that issue because the court finds that the CVEAQ test was not
sufficiently validated as being job related by any test, including “content
validity."

A test of knowl edge and abilities, such as that used here, may be used if it
nmeasures a representative sanple of know edge, skills or abilities (KSAs)
that (a) are necessary to performance of the job, and (b) are operationally
defined. in Guideline 14C(4). Uniform Quideline 14C(l1). 43 Fed. Reg. 38,
302 (1978). If a knowl edge is to be nmeasured, it nust be defined in terns of
behavi or and it nust be part of a body of l|earned information that is
actually used in and necessary for critical or necessary job behaviors that
are observable. Uniform CGuideline 14C(4), 43 Fed. Reg. 38, 302 (1978). If
an ability is to be neasured, the ability nmust be defined in ternms of
observabl e aspects of job behavior and should be an ability actually used in
and necessary for the performance of critical or inportant work behaviors.
Id. Any selection procedure neasuring an ability should closely approxinate
an observabl e work behavior. 1d.

Because the challenged test hereinis a witten nultiple choice exam nation
purporting to select those applicants who can be expected to performthe best
in the CVEAQ job, enpirical evidence that the exam nation will actually
acconplish that goal is required. None has been presented. See Firefighters
Institute for Racial Equality v. Gty of St Louis, 616 F.2d 350, 356 (8'" Gr.
1980 (En Banc), cert. denied, 452 U S. 938 (1981). Here, the State attenpted
to show job rel atedness by having “subject matter specialists” identify

know edge, skills, and abilities (KSAs) inportant to successful perfornmance
of duties as a CVEQOL, and apply themto the chall enged test questions.

The CVEA job duties are to enforces |aws and regul ations pertaining to

wei ght, size, equipnent safety, the transporting of hazardous materials, and
licensing permt requirenents of comercial vehicles, school and private
carrier buses and their operators by wei ghing and/or inspecting vehicles
traveling on public highways. The "subject matter experts"” identified as

“Maj or Elements” for the job the (1) ability to work independently w thout

i medi ate supervision; (2) willingness to accept responsibility or to be held
account able, (3) good judgnent, and (4) ability to get along and be



cooperative with others. Under each of the nmajor elenents, nore particular

skills and abilities were identified: For exanple, Major Elenment (1) the

ability to work independently w thout imredi ate supervision includes:

Ability to:

accept responsibility

pl an and organi ze work

keep and mai ntai n adequate records
check nunbers accurately

W1 1lingness to:

O her

accept change

keep and mai ntai n adequate records

make deci si ons

abi de by departmental rules and regul ations
give day's work for day's pay

do the sane detail over and over

i nspect vehicles for equipnent

support department prograns

skills:
judgnent as to when to act independently and when to refer situations
to higher authority

Per sonal characteristics:

Maj or

adaptability
dependability

i nquisitive nature
initiative

sel f-notivation

punctual ity

El ement (3) Good Judgnent incl udes:

Ability to:

not be prejudiced

accept court decisions

keep to one's self information that should be kept private
be consi stent

10



make on-the-spot deci sions
use aut hority when necessary

W1 1lingness to:
accept court decisions

O her skills:
reasoning ability
judgnment to informhigher authority of inportant happeni ngs, progress,
and requi renents when necessary

Personal characteristics:
fair and inpartial
enotional ly stable

The other two Major Elenments |ikew se include a nunber of skills, abilities
and personal characteristics. Additionally, another 172 specific abilities,
skills, and personality traits were identified, including everything fromthe
ability and skill to drive and the ability to accurately weigh trucks to the
willingness to get dirty, to the personality traits courage, conpassion, and
good hunor. The court finds that the State has not nmet its burden of
produci ng evidence that the multiple choice exam nation used here closely
approxi mated tasks to be performed on the CVEOL job, and that, therefore, the
test is not content valid under the Cuidelines.

Al t hough the subject mater specialists identified nearly every good quality

i magi nabl e, the CVEOL job does not depend on the conprehension of the

peculiar logic of nmultiple choice questions, or excellence in any of the

other skills associated with outstanding perfornmance on a witten nultiple

choice test. "Because of the dissimlarity between the work situation and the

mul tiple choice procedure, greater evidence of validity is required.” Id.

Uni form Cui del i ne 14C(4) provides that "as the setting and manner of the

adm nistration of the selection procedure |ess resenbles the work situation
the less likely the selection procedure is to be content valid, and the

greater (is) the need for other evidence of validity."

The nmultiple choice test used here consisted of 65 nmultiple choice questions
devel oped by the Washington State Patrol. The CVEAQ candi dates were required
to choose one correct response for each question, and the tests were graded

11



exclusively on the basis of the nunber of "right" answers. These scores were
then used to determ ne whether a candi date would progress to the ora

exani nati on.

The CVEA job is a hands-on job. The subject matter experts identified many
conpl ex behavi ors, good interpersonal skills, the ability to make deci si ons
under pressure, as well as a host of other abilities, none of which is easily
measured by a witten multiple choice test. |If test questions are poorly
drawn, inconplete or sinply inappropriate for sanpling the know edge sought,
the exam nation's validity is destroyed to the extent of those defi ciencies.
See Firefighters Institute for Racial Equality, supra, 616 F.2d 350.

Therefore, it is logical and reasonable to require sonething nore to validate
an exam nation which has an adverse inpact on African Americans.

Additionally, a large portion of the nultiple choice exam viewed by itself,
reveals additional infirmties. Many of the questions test an ability rather
than a know edge. The Uniform CGuidelines require such a test to "closely
appr oxi mat e an observabl e work behavior." Uniform CGuideline 14C(4). Sone of
the questions do not clearly have one "right answer"” and have little or no
connection to the tasks and skills identified as being neasured by the

guestion. For exanmple Question No. 4 asks the follow ng question

During a severe snow storm a 14-foot wide trailer house pulls up
to the weigh station you are operating. You know that 8% feet is
the maxi mum|legal width for trailer houses under these weather
conditions. What action should you take
(a) Detain the vehicle at the weigh station
(b) Warn the driver to proceed with caution
And al low the driver to | eave
(c) I ssue an arrest citation for the
violation and allow the driver to proceed.
(d) Require that the driver call for a pilot
car to drive in front of the oversize | oad.

The tasks identified as being measured with this question are No. 1 read

i nformati on such as nenoranda, bulletins, and notices; No. 2 read witten
materi al s such as textbooks, catalogs, journals, manufacturer or conpany
manual s, procedures, training materials, statute books, etc. in order to
obtain informati on; No. 13 explain details of services, nethods, policies,
regul ations, or laws; M. 14 explain problens and possible courses of action
(e.g. with equipnment, service) to concerned parties; and No. 17 work to cal m
irate citizens, reduce tension and resolve conflict. Nothing about this
guestion and possible answers measures the test-taker's ability to read,

12



explain details of regulations or |aws, explain problens, or work to calm
reduce tension, or resolve conflict.

The skills allegedly tested by this question are: M. 9 one-on-one ora
conmuni cation; No. 11 communicating technical information; No. 26 use of
logic; and No. 46 followi ng procedures. Each of the possible answers

i nvol ves oral comuni cation; none of the answers invol ve comunicating
technical information. It is difficult to discern that one answer is any
nore | ogical than any other, and the test-taker is not inforned of the

appl i cabl e procedures to be foll owed.

The answer to Question No. 4 considered to be "right" is (a) detain the
vehicle. It is clear that choosing option (a) over the other possibilities

does not involve any of the identified know edge, skills or abilities (KSAs).

Il'lustrative of the fact that the questions and possible answers did not
measure the identified KSAs was Defendant's expert Dr. Janes Sharf's
testi mony when asked about Question No. 4 by Plaintiff's attorneys:

Q Whi ch answer is the one that tells us that the 14-foot wi de
trailer is wider than the 8-1/2 foot maximumlegal limt?

A That's not what the question asks.

Q The question asks, what action should you take

A Ri ght .

Q Al right. D d you expect that the answer to the question, what
action should be taken, was contai ned somewhere in the question
itsel f?

A Yes.
Where is it, sir?

A 8-1/2 feet is the maximumlegal width for a trailer
house under these weather conditions.

Q Al right. Now, how does that tell us which is the correct
answer ?

A The question is, that's what the law -- that's what
The legal width is. The next question is, does this
particular situation fall within or exceed the statutory,
t he regul ati ons.

Q Wul d a person answering this question have to know what the
statute and the regul ati ons say to answer the question?

A No. They have to understand what the question asks. So the

13
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information, as | said, is totally contained in the question
itself, without having to go back to these source docunents.

What is the correct answer, sir?

Vll, since I"'mnot the subject matter expert, | would rely on
themto tell you what the correct answer is on this and

every ot her question

VWll, | thought the answer was contained in the
statement of the question

The correct answer is.
Wat is it?
Vell, | would ask -- A

Now, how woul d a test-taker taking the question
(sic) know that?

To l ook and see if any of the other answers are as
applicable or as plausible as answer A

Did you do that?

I just did.

Al right. Wat is wong with answer B?
It is not as good as answer A

VWhat's wong with answer C?

Not as good as answer A.

And what is wong with answer D?

Sane.

Vll, let's go to task 117, which says, "work to calmirat e
citizens, reduce tension, and resolve conflict." Were is the
person taking this test, answering itemfour, doing any of those
t hi ngs?

I"msure that the answer to the -- correct answer
woul d, in fact, not be satisfactory to the person who
was breaking the | aw

Does that require the person taking the test to sit
there and imagine that if, he chose -- he or she
chose answer A, that that would create a situation
where he would need to calman irate citizen and
reduce tension?

That's not what the question asks. The question
asks can you apply to a rule this fact situation
Does this fact situation fall in within the limts
or exceed the limts of what the rule is.
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And what rule is that?

8-1/2 feet is the maximumlegal width for trailer
houses under these weat her conditi ons.

Does -- the question itself does not say anything
about an irate citizen or a conflict, does it?

No.

Now, let's look at the skills. The first skill

that your subject matter experts identified that was
bei ng neasured or sanpled by this question is one-on-
one oral conmuni cation; correct?

Ckay.

Now, where is the test-taker maki ng any one-on-one
oral comunication in answering the question?

It would, in detaining the vehicle it would require
oral skill to comply with what this question asks, the
behavi or that would be called for by the appropriate
response

Al right. And in what way does this question neasure
the test-taker's ability to do the skill of
one- on-one oral communi cation?

Well, all four answers to the question would require
one- on- one communi cati on

So it would not matter which one the test-taker
chose, all four would invol ve one-on-one ora
comuni cation; correct?

Correct.

So ny question is, by choosing the right answer,
how does this question neasure one-on-one ora
conmuni cati on?

The subject matter experts said that in order to
conply, to effect this fact situation, to enforce it,
requi res one-on-one communi cati on

The next skill is communicating technical
i nformati on. How does this question neasure the skill of
conmuni cating techni cal information?

Well, the technical information that is the bread
and butter of enforcement is weights and neasures.

And where is this -- where in this question is the
test-taker conmuni cating wei ghts and neasures to
anyone?

To the explaining to the individual that their rig
i s nonconforn ng.
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That's answer B, isn't it, sir?
You detain the vehicle at the weigh station

Answer B is not answer A. Answer Ais it's nonconform ng,

so you detain the vehicle.

The only bit of relevant information provided by the question is that the
limt is 8%4feet width in adverse weather conditions and the trailer house
you are dealing with is 14 feet wde and that it is snow ng. If the
possi bl e answers included one that indicated that the conbination of the
width of the trailer house at the station and the weather conditions at the
time violated the applicable regulation, there m ght be sone rel atedness to
the ability to read and understand regul ati ons. However, there is no possible
way that any of the possible answers neasures any of the identified tasks or
skills to be neasured

O her questions in the examare simlarly not sufficiently job rel at ed.
Question 6 asks:

You normally work at a weigh station with Oficer Sanders. Today
Oficer Sanders is home ill and you are working al one. About an
hour after your shift begins, the activity at your scal e suddenly
increases. There is a long |line of trucks backed onto the
hi ghway waiting to be weighed. You are issuing a citation to a
violator, a lost notorist has stopped for directions, and your
t el ephone has started ringing. Wat should you do in this
situation?
(a) I mredi atel y radi o your supervisor to send additional help.
(b) Conduct your business on a first-cone, first-served basis
as quickly as possi bl e.
(c) Signal the waiting trucks to proceed while you answer the
t el ephone and then take care of the other people.
(d) Allow the tel ephone to continue ringing while you quickly
take care of the trucks and drivers at the weigh station

The identified tasks associated with this question are: No. 6 Wen necessary
i ssue correction notices, warnings, arrest citations for violations; No. 11
Answer questions and give requested directions or provide other information
in person or by telephone; No. 18 Determ ne the steps necessary to acconplish
a job (e.g. the order of activities, starting point, appropriate

aut hori zation, etc.). The identified skills include: No. 9 One-on-(One
Conmruni cation; No. 10 Group Oral Conmunication; No. 15 Maintaining a

Prof essional |Image; No. 32 Prioritizing Tasks; No. 51 Patience; and No. 52

Di pl onacy.

None of the possible answers involve the issuance of any notices, warnings or
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citations; answer questions or give directions; involve one-on-one

conmuni cation; or group oral comunication; or have anything nore than

anot her answer concerning nmaintaining a professional image. The ability to
prioritize tasks may be involved in finding the appropriate answer, but how
is an applicant to know what should take first priority wthout any on-the-
job training? Answers (a) or (d) would suggest patience, while answer (b)
woul d appear to be nore diplomatic. Again there is no clear right answer.

Question 9 asks:

VWhile driving on a two-way road to your scal e house assi gnnent,
you observe a trooper at the scene of an accident. It appears
that only one car was involved and that the car left the roadway
and hit a pole. The trooper is giving first aid to the injured
driver. You should

(a) stop and offer assistance to the trooper

(b) call your radio dispatcher for instructions.

(c) i medi ately set out road flares to prevent another

i nci dent .

(d) continue to your assignnent since the trooper has the

situation under control

The identified tasks are No. 12 Ask appropriate questions to obtain necessary
i nformati on and determ ne the need of others -- either answer (a) or (b)
could inplicate this task; No. 16 Follow oral instructions or directions
related to work activities -- none of the possible answers indicate any ora
instructions or directions; No. 40 Practice first aid to assist notorists

when necessary -- this task would seemto require answer (c). Likew se, the
identified skills are: No. 7 Understanding Instructions -- again suggested by
answers (a) or (b); No. 47 Stress Tolerance -- it is hard to see how any of

the possible answers indicate the ability to tolerate stress; and No. 49
Cooperation -- again could be indicated by answers (a) (b) or (c).

These are nerely illustrative exanples of how the test questions in the CVEO
mul tiple choice witten exam nation do not relate to or nmeasure one's ability
to performthe job duties identified with the CVEOL position

Thus, the court finds that the State has not established that the chall enged
mul tiple choice witten exam nation has been validated as being job rel ated.
by any recogni zed nethod, including “content validity."

CONCLUSI ONS OP LAW
Plaintiff has established a prinma facie case of racial discrimnation under
Title VII of the CGvil R ghts Act of 1964 by establishing that the witten
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mul tiple choice test used by the Washington State Patrol as a sel ection
device in hiring people for CVEOL positions had a disparate inpact on African
Ameri cans. The Defendant has not net the burden of producing sufficient job
rel atedness of the challenged test to preclude a finding in favor of the
Plaintiff, M. Geen. The Plaintiff has established his disparate inmpact
claimand the court concludes that Judgment in favor of the Plaintiff is

war r ant ed.

However, the possible appropriate renedies are limted by undisputed facts in
this case, including that (1) there is no evidence that M. Geen would or
woul d not have passed a test that did not have. disparate inmpact on African
Americans; (2) the challenged test is only one step in obtaining a CVEQ
position, and even if M. Geen had passed the test, there is no guarantee
that he woul d have al so passed the oral exam nation, polygraph exam nation
and been selected for a CVEOL position, (3) the challenged test procedure is
no | onger being used, (4) the CVEOL positions are currently being filled
fromthe ranks of WAshington State Troopers, and (5) the hostility between
the parties would nost likely prevent the State fromgiving M. Geen a fair
chance to succeed even if he were given the opportunity to reapply for the
CVEAQ position

Therefore, the court is not disposed to order any type of injunctive relief
or to direct that M. Geen be hired as a CVEOL. Additionally, under the
circunstances of this case, it is not clear that any award of back pay and/or
future pay, as requested by M. Geen would be appropriate or required,
without ruling on this issue. The court does see sinmlarities between the
facts here and those in cases involving "lost opportunity”. See Herskovits v.

G oup Health Co-op. of Puget Sound, 99 Wh.2d 609, 664 P.2d 474 (1983) (En
Banc). At issue there was the anount of appropriate damages in a nedica

mal practice suit where the plaintiff was unable to show that a delay in
di agnosis "nore likely than not" caused her husband's deat h.

Causing. . . loss of chance by one's negligence, however, does
not necessitate a total recovery against the negligent party for
al | damages caused by the victim s death. Damages should be
awarded to the injured party or his famly based only on danages
caused directly by prenature death.

Id. At 617. Likew se, here M. Geen has not shown that his | oss of chance
to becone a CVEOL was nore likely than not caused by his failure to pass the

witten disparate inpact test.
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Therefore, |IT IS HEREBY ORDERED:

1. On or before April 4, 1997, Plaintiff shall serve and file his additiona
brief including authorities, concerning appropriate renedies. Plaintiff shal
address the fact that there is no evidence that Plaintiff would have passed a
valid pre-enploynment test, or that having passed the witten test woul d have
al so passed the other pre-selection criteria, and what danmages based on a

"l ost opportunity" or other theory would be the appropriate renedy in this

case.

2. On or before April 18, 1997, Defendant shall serve and file its response.

3. Plaintiff shall serve and file his reply, if any, on or before April 25,
1997.

4. The additional briefs shall not exceed 20 pages in |ength.

5. Follow ng receipt and review of the additional briefing, the court wll
enter its final Judgnent pursuant to Fed. R Civ. P. 52(a) setting forth the
appropri at e damages

ITIS FURTHER ORDERED that Plaintiff's Mtion to Conpel Production of Expert
materials (. Rec. 34) and Plaintiff's Mdtion to Shorten Tine (C&t. Rec. 36)
are DENI ED AS MOOT.

ITIS SO ORDERED. The Cerk is directed to enter this Opinion and forward

copi es to counsel

DATED this 6'" day of March, 1997.

JUSTIN L. QUACKENBUSH
SENI OR UNI TED STATES DI STRI CT JUDGE
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